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DETERMINATION OF WATER RIGHTS
(3)(b); inserted "unreasonably or unnecessarily" in Subsection (3)(b)(iii); added Subsection
(3)(b)(iv); and made minor changes in phraseology.
The 1987 amendment, effective January 1,
1988, in Subsection (3)(b)(iv), deleted a phrase
at the end that read "otherwise, the application
shall be rejected"; deleted former Subsection

73-4-1

(5) which read "The decision of the state engineer subject to Sections 73-3-14 and 73-3-15";
redesignated former Subsection (6) as present
Subsection (5); and made minor changes in
phraseology and punctuation throughout the
section.
Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

CHAPTER 4
DETERMINATION OF WATER RIGHTS
Section
73-4-1.
73-4-2.
73-4-3.

73-4-4.
73-4-5.
73-4-6.
73-4-7.
73-4-8.
73-4-9.
73-4-10.
73-4-11.
73-4-12.
73-4-13.
73-4-14.
73-4-15.
73-4-16.
73-4-17.

Section
73-4-18. General determination in court's discretion - State to be made a
party.
73-4-19. Redetermination - Bond of applicant.
73-4-20. Revolving fund - Money expended
not assessable against water users
- Transfer of unexpended money
to adjudication fund - Payment of
costs of determinations - Money
expended from adjudication fund
not assessable against water users
- Surplus to remain in adjudication fund.
73-4-21. Duty to follow court proceedings Additional notice.
73-4-22. State engineer's duty to search
records for and serve summons on
claimants - Filing of affidavit Publication of summons - Binding on unknown claimants.
73-4-23. Effective date of amendatory act Application to pending suits State engineer's certificate.
73-4-24. Dispute involving rights of less than
all parties to general suit - Petition - Notice - Hearing and determination - Interlocutory decree.

By engineer on petition of users.
Interstate streams.
Procedure for action to determine
rights - Notice to and list of
claimants - Manner of giving notice of further proceedings - Duties of engineer - Survey - Notice of completion.
Summons - Service - Publication
- Form - Delivery of form for
claimant's statement.
Statements by claimants.
In case of use for irrigation.
In case of use for power purposes.
In case of use for mining or milling.
Failure to file statement - Relief.
Amendment of pleadings - Extensions of time.
Report and recommendation by engineer to court.
Judgment - In absence of contest.
In case of contest - Notice of hearing.
Pleadings - Expert assistance for
court.
Judgment after hearing.
Appeals.
Certified copy of final judgment Filing.

73-4-1. By engineer

on petition of users.

Upon a verified petition to the state engineer, signed by five or more or a
majority of water users upon any stream or water source, requesting the
investigation of the relative rights of the various claimants to the waters of
such stream or water source, it shall be the duty of the state engineer, if upon
such investigation he finds the facts and conditions are such as to justify a
determination of said rights, to file in the district court an action to determine
the various rights. In any suit involving water rights the court may order an
investigation and survey by the state engineer of all the water rights on the
source or system involved.
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History: L. 1919, ch. 67, § 20; Code Report; R.S. 1933 & C. 1943, 100-4-1.
NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Adoption of engineer's findings by trial court.
Definition of "rights" authorized to be determined.
Jurisdiction and venue.
Nature and purpose of action.
Procedure in general.
-Private suits.
-Quieting title.
Res judicata.
Constitutionality.
Provisions of 1919 act (Laws 1919, ch. 67)
were not subject to objection that act permitted
unreasonable interference with vested rights
in that engineer or other persons could institute action for determination of water rights
and in doing so could make all those who took
water from the body of water, including those
with adjudicated rights, parties defendant,
thus requiring them to relitigate adjudicated
rights, since state in its governmental capacity
has right to regulate, within reasonable
bounds, the use of water, although the right to
the use may have been adjudicate,d. Eden Irrigation Co. v. District Court, 61 Utah 103, 211
P. 957 (1922).
This legislation is constitutional. Huntsville
Irrigation Ass'n v. District Court, 72 Utah 431,
270 P. 1090 (1928).
Adoption of engineer's findings by trial
court.
Where a trial court entered an interlocutory
decree in a statutory suit for the general determination of water rights and adopted the findings contained in the proposed determination
of the state engineer, which contained all items
required by this chapter, such procedure was
sufficient to comply with the rule that, in all
actions tried upon facts without a jury, the
court shall, in the absence of waiver, find facts
specially and state separately its conclusions of
law thereon. In re Use of Water within Drainage Area, 12 Utah 2d 102, 363 P.2d 199 (1961).

Jurisdiction and venue.
Action to recover proportionate share of
upkeep of irrigation system under § 73-1-9 is
not an action involving water rights so as to
defeat jurisdiction of city court. Thomas v. District Court, 66 Utah 300, 242 P. 348 (1925).
A claimant, by filing his petition seeking
amendment of decree fixing priority of water
rights, confers jurisdiction on the court to determine the nature and extent of his rights.
Garrison v. Davis, 88 Utah 358, 54 P.2d 439
(1936).
In the absence of congressional authority the
state court does not acquire jurisdiction over
the United States and no decree of the court
could adversely affect any water rights it
claims. The answer filed by the district attorney on authority of the attorney general of the
United States does not constitute a voluntary
submission by the United States to the jurisdiction of the court as the waiver of sovereign
immunity is the sole prerogative of Congress.
In re Bear River Drainage Area, 2 Utah 2d
208, 271 P.2d 846 (1954).
A Utah district court had jurisdiction not
only over the "person" of the United States, in
action for "general determination" of water
rights, since service of process was accomplished in accordance with § 73-4-3 and
§ 73-4-4, but over the subject matter of the
proceedings as well. In re Green River Drainage Area, 147 F. Supp. 127 (D. Utah 1956).
Nature and purpose of action.
Statute was intended to prevent piecemeal
litigation in determination of water rights and
to provide means of determining all rights in
one action, as only effectual method of preventing multiplicity of suits. Smith v. District
Court, 69 Utah 493, 256 P. 539 (1927); In re
Bear River Drainage Area, 2 Utah 2d 208, 271
P.2d 846 (1954).
The purposes of an action to determine
rights to the use of water, and the legal principles by which it is controlled, are the same as
in an action to determine title to real estate.
The difference in the nature of the subject matter, and the fact that two or more persons may
have the legal right to use parts of the same
water source, or even identical water, need not
confuse the legal aspect of the matter. The
right to use a definite quantity of a particular
source is just as specific a thing, in legal contemplation, as an estate in land, and the title
to one is quieted in precisely the same manner
as the other. Logan, Hyde Park & Smithfield

Definition of "rights" authorized to be determined.
The fact that the term "relative rights" appears nowhere in this chapter except in this
section does not prevent determination under
§ 73-4-3 et seq. of water rights among claimants and users as well as between them and
the state. "Rights" of party mean his rights as
against every other party to the action. Huntsville Irrigation Ass'n v. District Court, 72 Utah
431, 270 P. 1090 (1928).
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Canal Co. v. Logan City, 72 Utah 221, 269 P.
776 (1928).
A general determination suit is a judicial
and not merely an administrative proceeding.
In re Green River Drainage Area, 147 F. Supp.
127 (D. Utah 1956).
Suits for the general determination of water
rights are in the nature of suits to quiet title.
In re Green River Drainage Area, 147 F. Supp.
127 (D. Utah 1956).
An action to quiet title to water rights is in
the nature of an action to quiet title to real
estate; in such an action, the plaintiff must
succeed on the strength of his own title, and
not on the weakness of defendant's. Church v.
Meadow Springs Ranch Corp., 659 P.2d 1045
(Utah 1983).

Procedure in general.
Rules of practice and procedure by which
courts are guided in ordinary lawsuits do not
apply to actions involving determination of
water rights, since legislature has laid down
other rules for those actions. Mammoth Canal
& Irrigation Co. v. Burton, 70 Utah 239, 259 P.
408 (1927).
A suit for adjudication of a comprehensive
river system is a statutory proceeding and not
a private suit. Salt Lake City v. Anderson, 106
Utah 350, 148 P.2d 346 (1944).
-Private suits.
Although a purpose of statute is to prevent
multiplicity of suits in determination of water
rights, action involving not only rights, but
asking damages and other relief as between
parties, is not within terms of statute; and such
action may be maintained notwithstanding
prior commencement of action to determine
water rights hereunder, since actions were not
same, later action being broader in scope than
that authorized hereunder. Smith v. District
Court, 69 Utah 493, 256 P. 539 (1927).
Statutory general procedure is not intended
as remedy for wrong to an individual, or to
protect the individual against adverse inter-

73-4-1

ests; the statutory general adjudication is to
prevent multifarious suits and to resolve conflicting interests among water users of a particular system. Spanish Fork W. Field Irrigation Co. v. District Court, 99 Utah 558, 110
P.2d 344 (1941).
Statutory general adjudication of water
rights of any water system must proceed according to statute, but not all water suits must
proceed as general adjudications, as statutes
recognize that "private suits" do exist and may
proceed without being forced through general
statutory adjudication procedure. Spanish
Fork W. Field Irrigation Co. v. District Court,
99 Utah 558, 110 P.2d 344 (1941).
Where district court exercised its discretion
by converting private suit into one of general
adjudication for determination of water rights,
all further proceedings should have been in
conformance with § 73-4-3, and court was prohibited from entry of final judgment between
original parties until rights of all claimants
had been adjusted. Watson v. District Court ex
rel. Cache County, 109 Utah 20, 163 P.2d 322
(1945).

-Quieting title.
Prior appropriator may bring action to quiet
title to use of all the waters of a stream, and
court may determine cubic feet of water per
second plaintiff is entitled to. Lawson v.
McBride, 71 Utah 239, 264 P. 727 (1928).
Suit to quiet title to water rights for irrigation purposes is in the nature of an action to
quiet title to real estate. Hammond v. Johnson,
94 Utah 20, 66 P.2d 894 (1937).
Res judicata.
Claims to water rights that could have been
raised in a proceeding held earlier under this
section are res judicata and may not be raised
in a similar proceeding at a late date, even by
the federal government. Green River Adjudication v. United States, 17 Utah 2d 50, 404 P.2d
251 (1965).

COLLATERAL REFERENCES

Utah Law Review. - Note: Water Rights
- Finality of General Adjudication Proceedings in the Seventeen Western States, 1966
Utah L. Rev. 152.
Note, Limiting Federal Reserved Water
Rights Through the State Courts, 1972 Utah L.
Rev. 48.
Journal of Energy Law and Policy. - A
Primer of Utah Water Law: Part II, 6 J. Energy L. & Pol'y 1 (1985).
Comment, The Only Way to Manage a
Desert: Utah's Liability Immunity for Flood
Control, 8 J. Energy L. & Pol'y 95 (1987).
California Law Review. - Origin and

Comparative Development of the Law of Water
Courses in the Common Law and in the Civil
Law, 6 Calif. L. Rev. 245, 342.
Developing a New Philosophy of Water
Rights, 38 Calif. L. Rev. 572.
Land and Water Law Review. - Improvement of Existing Water Rights Through Unification - Case Study on the Consolidation of
Appropriations, 2 Land & Water L. Rev. 327.
Rocky Mountain Law Review. - Water
Supply and Water Use Problems, 22 Rocky
Mtn. L. Rev. 389.
Rocky Mountain Mineral Law Institute.
- Water Rights Problems Affecting Resource

91

73-4-2

WATER AND IRRIGATION

Developments, 10 Rocky Mtn. Min. L. Inst.
503.
Southern California Law Review. - Concurrent Legal Interests in Water Supplies, 22
So. Calif. L. Rev. 349.
Texas Law Review. - Adjudication of
Water Rights, 42 Texas L. Rev. 121.

Am. Jur. 2d. -

78 Am. Jur. 2d Waters

§§ 237, 341.

C.J.S. - 93 C.J.S. Waters § 194.
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Water

73-4-2. Interstate streams.
For the purpose of co-operating with the state engineers of adjoining states
in the determination and administration of rights to interstate waters and for
such other purposes as he may deem expedient, the state engineer, with the
approval of the executive director and the governor, is authorized to initiate
and to join in suits for the adjudication of such rights in the federal courts and
in the courts of other states without requiring a petition of water users as
provided by Section 73-4-1. The state engineer, with the approval of the executive director and the governor, may also commence, prosecute and defend
suits to adjudicate interstate waters on behalfof this state or its citizens in the
courts of other states, in federal courts, and in the Supreme Court of the
United States.
History: Code Report; R.S. 1933, 100-4-2;
L. 1935, ch. 105, § 1; 1935, ch. 107, § 1; 1937,
ch. 130, § 1; 1941 (1st S.S.), ch. 40, § 1; C.

1943, 100-4-2; L. 1967, ch. 176, § 14; 1969, ch.
198, § 10.

COLLATERAL REFERENCES
Rocky Mountain Law Review. - Seepage
Rights in Foreign Waters, 22 Rocky Mtn. L.
Rev. 356.
Southern California Law Review. - Is
There a New Era in the Law of Interstate
Waters?, 5 So. Calif. L. Rev. 251.

Am. Jur. 2d. - 78 Am. Jur. 2d Waters
340.
C.J.S. - 93 C.J.S. Waters § 194.
Key Numbers. Waters and Water
Courses €=> 152(2).
§

73-4-3. Procedure for action to determine rights - Notice
to and list of claimants - Manner of giving notice
of further proceedings - Duties of engineer Survey - Notice of completion.
Upon the filing of any action by the state engineer as provided in Section
73-4-1, or by any person or persons claiming the right to the use of the waters
of any river system, lake, underground water basin, or other natural source of
supply, which involves a determination of the rights to the major part of the
water of such source of supply or the rights of ten or more of the claimants of
such source of supply, the clerk of the district court shall notify the state
engineer that such suit has been filed. The state engineer then shall give
notice to the claimants by publishing notice once a week for two consecutive
weeks in a newspaper designated by the court as most likely to give notice to
such claimants. The notice shall set forth that: such an action has been filed;
the name of the action and the name and location of the court in which the
action is pending; the name or description of the water source involved; and
shall require claimants to the use of water therefrom to notify the state engi-
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neer within 90 days from the date notice is given of their names and addresses. After the expiration of 90 days the state engineer shall prepare a list
which shall include the names and addresses of all claimants then of record in
his office and all claimants who have notified the state engineer of their
addresses, and this list shall be certified by the state engineer as complete and
filed with the clerk of the court. The court upon petition may by order permit
the addition of names and addresses to this list at any time during the pendency of the action, and the clerk of the court may, without court order, upon
notice from the claimant note any change of address. If any claimant appears
in this action by an attorney, the clerk shall note on the list the address of the
attorney. After the list is filed by the state engineer, notice of further proceedings, after service of summons, may be given without court order by mailing a
copy thereof to the persons listed at the addresses listed and by mailing a copy
thereof to any attorney of record for any such person, and notice may be given
to such listed persons and to all other claimants by publication in the manner
and for the time prescribed by order of the district court. When such statement or list shall have been filed, the state engineer shall begin the survey of
the water source and the ditches, canals, wells, tunnels, or other works diverting water therefrom; and as soon as this survey has been completed, the state
engineer shall file notice of completion with the clerk and give notice by
registered mail or by personal service to all claimants whose names appear on
the list that the survey has been completed and that their claims are due
within 90 days from the date of notice, and within 90 days after such service of
such notice each claimant must file a written statement with the clerk of the
court setting forth his respective claim to the use of such water. Notice given
by mail shall be complete when the notice is mailed. When such a suit has
been filed by the state engineer as provided by Section 73-4-1, or by any
person or persons involving the major part of the waters of any river system,
lake, underground water basin, or other source of supply, or the rights of ten
or more of the water claimants of such source of supply, whether such suit is
filed prior to or after the enactment hereof, it shall be the duty of the state
engineer upon receiving notice thereof to examine the records of his office
with respect to the water source involved, and if they are incomplete to make
such further investigation and survey as may be necessary for the preparation
of the report and recommendation as required by Section 73-4-11. In all such
cases the court shall proceed to determine the water rights involved in the
manner provided by this chapter, and not otherwise.
History: L. 1919, ch. 67, § 22; R.S. 1933,
100-4-3; L. 1935, ch. 105, § 1; 1939, ch. 112,

§ 1; C. 1943, 100-4-3; L. 1943, ch. 107, § 1;
1948 (1st S.S.), ch. 14, § 1; 1979, ch. 252, § 1.

NOTES TO DECISIONS
ANALYSIS

Adjudication of rights.
Jurisdiction and venue.
Private suits.
Procedure.
Written statement.
Adjudication of rights.
The statute clearly contemplates that the individual rights of each claimant shall be ad-

justed and adjudicated. Huntsville Irrigation
Ass'n v. District Court, 72 Utah 431, 270 P.
1090 (1928).
In action to quiet title to water rights in Virgin River water system, court did not err in
also determining rights to Summit Spring,
where all parties sought determination of
spring rights, no useful purpose would be
served in compelling retrial thereof, and variance with respect to whether spring was part of
river water system was not objected to. St.
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George & Wash. Canal Co. v. Hurricane Canal
Co., 93 Utah 262, 72 P.2d 642 (1937).
In a general determination suit the rights to
the use of water may be determined not only as
between and among the claimants and users on
one side and the state of Utah on the other, but
also as between and among all the claimants
and users thereof. In re Green River Drainage
Area, 147 F. Supp. 127 (D. Utah 1956); Huntsville Irrigation Ass'n v. District Court, 72 Utah
431, 270 P. 1090 (1928).

Jurisdiction and venue.
United States was proper party to action for
"general determination" of water rights in
Utah district court where proceedings were instituted by state engineer under § 73-4-1 and
summons was duly served on United States in
compliance with this section and § 73-4-4. In
re Green River Drainage Area, 147 F. Supp.
127 (D. Utah 1956).
Private suits.
Statutory general adjudication of water
rights of any water system must proceed according to statute, but not all water suits must
proceed as general adjudications, as statutes
recognize that "private suits" do exist and may
proceed without being forced through general
statutory adjudication procedure. Spanish

Fork W. Field Irrigation Co. v. District Court,
99 Utah 558, 110 P.2d 344 (1941).
Prohibition by state engineer will lie to prevent district court from entering final judgment in private suit before rights of all claimants are adjusted, where private suit has been
converted into one for a general adjudication
suit of all water rights in the particular river
system under the authority of this section.
Watson v. District Court, 109 Utah 20, 163
P.2d 322 (1945).

Procedure.
Where district court exercised its discretion
by converting private suit into one of general
adjudication for determination of water rights,
all further proceedings should have been in
conformance with this section, and court was
prohibited from entry of final judgment between original parties until rights of all claimants had been adjusted. Watson v. District
Court, 109 Utah 20, 163 P.2d 322 (1945).
Written statement.
Under this section a claimant is not limited
merely to protesting against the proposed determination of the state engineer; he may file
with clerk a written statement of his claim to
the use of the water. Huntsville Irrigation
Ass'n v. District Court, 72 Utah 431, 270 P.
1090 (1928).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 198.
Key Numbers. - Waters and
Courses ~ 152(5½).

Water

73-4-4. Summons - Service - Publication - Form - Delivery of form for claimant's statement.
Claimants whose names appear on the list prescribed by the next preceding
section at the time the list is filed by the state engineer with the clerk of the
court shall be served with a summons issued out of the district court and
served as a summons is served in other civil cases. Upon the filing by the state
engineer of an affidavit that he has searched the records of his office and has
listed all names as required by Section 73-4-3, and upon proof of publication of
notice to all claimants to notify the state engineer of their names and addresses, summons may be served on all other persons and claimants not listed
on said list by publication of summons, in a newspaper or newspapers designated by the judge of the court as most likely to give notice to the persons
served, five times, once each week for five successive weeks. Service of summons to be completed upon the date of the last publication. The summons in
such cases shall be substantially in the following form:
In the District Court of ___
County, State of Utah, in the matter of the
general adjudication of water rights in the described water source.
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SUMMONS
The State of Utah to the said defendant:
You are hereby summoned to appear and defend the above entitled action
which is brought for the purpose of making a general determination of the
water rights of the described water source. Upon the service of this summons
upon you, you will thereafter be subject to the jurisdiction of the above entitled court and it shall be your duty to follow further proceedings in the above
entitled action and to protect your rights therein. When the state engineer has
completed his survey you will be given a further written notice, either in
person or by registered mail, sent to your last known address, that you must
file a water users claim in this action setting forth the nature of your claim,
and said notice will specify the date upon which your water users claim is due
and thereafter you must file said claim within the time set and your failure so
to do will constitute a default in the premises and a judgment may be entered
against you declaring and adjudging that you have no right in or to the waters
of described water source.
At the time the said notice of completion of survey is given, the state engineer must mail or otherwise deliver a form upon which the claimant shall
present in writing, as provided in the next succeeding section, all the particulars relating to the appropriation of the water of said river system or water
source to which he lays claim.
History: L. 1919, ch. 67, § 23; R.S. 1933 &
C. 1943, 100-4-4; L. 1948 (1st S.S.), ch. 14, § 2.

Cross-References. - Process generally,
Rules of Civil Procedure, Rule 4.

NOTES TO DECISIONS

Constitutionality.
Provision of 1919 act (Laws 1919, ch. 67,
§ 23) with reference to service of notice held to

73-4-5. Statements

comply with due process clause of Constitution.
Eden Irrigation Co. v. District Court, 61 Utah
103, 211 P. 957 (1922).

by claimants.

Each person claiming a right to use any water of such river system or water
source shall, within ninety days after the completed service of the notice of
completion of survey prescribed by Section 73-4-3 hereof, file in the office of
the clerk of the district court a statement in writing which shall be signed and
verified by the oath of the claimant, and shall include as near as may be the
following: The name and post-office address of the person making the claim;
the nature of the use on which the claim of appropriation is based; the flow of
water used in cubic feet per second or the quantity of water stored in acre-feet,
and the time during which it has been used each year; the name of the stream
or other source from which the water is diverted, the point on such stream or
source where the water is diverted, and the nature of the diverting works; the
date when the first work for diverting the water was begun, and the nature of
such work; the date when the water was first used, the flow in cubic feet per
second or the quantity of water stored in acre-feet, and the time during which
the water was used the first year; and the place and manner of present use;
and such other facts as will clearly define the extent and nature of the appropriation claimed, or as may be required by the blank form which shall be
furnished by the state engineer under the direction of the court.
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History: L. 1919, ch. 67, § 24; R.S. 1933,
100-4-5; L. 1935, ch. 105, § l; C. 1943,
100-4-5; L. 1948 (1st S.S.), ch. 14, § 3.
NOTES TO DECISIONS

Trust Co. v. Tropic & E. Fork Irrigation Co.,
102 Utah 101, 126 P.2d 1053 (1942).

ANALYSIS

Forfeiture of rights.
Proof of appropriations.
Forfeiture of rights.
Claimant may forfeit his water rights or he
may be foreclosed from asserting same, by failure to file statement, provided this is made apparent from the findings. Zion's Sav. Bank &

Proof of appropriations.
Claimants, in actions to determine water
rights, must prove extent and amount of their
appropriations with definiteness and certainty.
Hardy v. Beaver County Irrigation Co., 65
Utah 28, 234 P. 524 (1924).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 200.
Key Numbers. Waters and
Courses e=> 152(5).

Water

73-4-6. In case of use for irrigation.
If the water claimed to have been appropriated is used for irrigation, the
statement shall show, in addition to the facts required by Section 73-4-5, as
nearly as possible the area of land irrigated the first year and each subsequent year; the total area irrigated at the time of filing and its location in
each section, township and range wherein it is situated; the character and
depth of the soil, the kind of crops raised and the maximum and minimum
acreage irrigated during the total period of use.
History: L. 1919, ch. 67, § 25; R.S. 1933 &
C. 1943, 100-4-6.
NOTES TO DECISIONS

Priorities.
In action to determine water rights, prior appropriators of water for irrigation purposes
could not legally establish a prior right to use
of water for such purpose by merely flooding
their lands and by permitting it to gather into
pools on surface or raising water level underneath surface in hope of obtaining sufficient

moisture to raise crops in following summer,
since such use of water was too wasteful to be
tolerated, and hence, in determining amount of
water to which appropriator was entitled, its
claim in that regard was disallowed. Hardy v.
Beaver County Irrigation Co., 65 Utah 28, 234
P. 524 (1924).

73-4-7. In case of use for power purposes.
If the water claimed to have been appropriated is used for developing power,
the statement shall show, in addition to the facts required by Section 73-4-5,
the number, size and kind of water wheels employed; the head under which
each wheel is operated; the amount of power produced, and the purposes for
which and the places where it is used; and the point where the water is
returned to the natural stream or source.
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History: L. 1919, ch. 67, § 26; R.S. 1933 &
C. 1943, 100-4-7.

73-4-8. In case of use for mining or milling.
If water claimed to have been appropriated is used for milling or mining,
the statement shall show, in addition to the facts required by Section 73-4-5,
the name of the mill and its location, or the name of the mine and the mining
district in which it is situated; the nature of the material milled or mined, and
the point where the water is returned to the natural stream or source.
History: L. 1919, ch. 67,
C. 1943, 100-4-8.

§

27; R.S. 1933 &

73-4-9. Failure to file statement -

Relief.

The filing of each statement by a claimant shall be considered notice to all
persons of the claim of the party making the same, and any person failing to
make and deliver such statement of claim to the clerk of the court within the
time prescribed by law shall be forever barred and estopped from subsequently asserting any rights, and shall be held to have forfeited all rights to
the use of the water theretofore claimed by him; provided, that any claimant,
upon whom no other service of said notice shall have been made than by
publication in a newspaper, may apply to the court for permission to file a
statement of claim after the time therefor has expired, and the court may
extend the time for filing such statement, not exceeding six months from the
publication of said notice; but, before said time is extended, the applicant shall
give notice by publication in a newspaper having general circulation on such
river system or near the water source to all other persons interested in the
water of such river system or water source, and shall make it appear to the
satisfaction of the court that during the pendency of the proceedings he had no
actual notice thereof in time to appear and file a statement and make proof of
his claim; and all parties interested may be heard as to the matter of his
actual notice of the pendency of such proceedings.
History: L. 1919, ch. 67, § 29; R.S. 1933 &
C. 1943, 100-4-9.
NOTES TO DECISIONS

Forfeiture of rights.
Claimant may forfeit his water rights, or he
may be foreclosed from asserting same, by failure to file statement, provided this is made ap-

73-4-10. Amendment

parent from the findings. Zion's Sav. Bank &
Trust Co. v. Tropic & E. Fork Irrigation Co.,
102 Utah 101, 126 P.2d 1053 (1942).

of pleadings -

Extensions

of time.

The court shall have power to allow amendments to any petition, statement
or pleading; to extend as provided in this title the time for filing any statement of claim; and to extend, upon due cause shown, the time for filing any
other pleading, statement, report or protest.
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History: L. 1919, ch. 67, § 31; R.S. 1933 &
C. 1943, 100-4-10.
NOTES TO DECISIONS
Amendment of pleadings.
Complaint, in action by alleged prior appropriator to quiet his title to all the waters of a

73-4-11.

Report
court.

and

stream, may be amended to conform to the evidence. Lawson v. McBride, 71 Utah 239, 264 P.
727 (1928).

recommendation

by engineer

to

Within thirty days after the expiration of the sixty [ninety] days allowed for
filing statements of claims, the state engineer shall begin to tabulate the facts
contained in the statements filed and to investigate, whenever he shall deem
necessary, the facts set forth in said statements by reference to the surveys
already made or by further surveys, and shall as expeditiously as possible
make a report to the court with his recommendation of how all rights involved
shall be determined.
After full consideration of the statements of claims, and of the surveys,
records, and files, and after a personal examination of the river system or
water source involved, if such examination is deemed necessary, the state
engineer shall formulate a report and a proposed determination of all rights to
the use of the water of such river system or water source, and a copy of the
same shall be mailed by regular mail to each claimant with notice that any
claimant dissatisfied therewith may within ninety days from such date of
mailing file with the clerk of the district court a written objection thereto duly
verified on oath. The state engineer shall distribute the waters from the natural streams or other natural sources in accordance with the proposed determination or modification thereof by court order until a final decree is rendered
by the court; provided, if the right to the use of said waters has been theretofore decreed or adjudicated said waters shall be distributed in accordance with
such decree until the same is reversed, modified, vacated or otherwise legally
set aside.
History: L. 1919, ch. 67, § 32; R.S. 1933,
100-4-11; L. 1937, ch. 130, § 1; C. 1943,
100-4-11.
NOTES TO DECISIONS
water was not subject to objection that the act
permitted engineer to interfere with vested
rights in view of proviso that where rights had
been adjudicated, water should be distributed
in accordance with the decree. Eden Irrigation
Co. v. District Court, 61 Utah 103, 211 P. 957
(1922).

ANALYSIS

Constitutionality.
Interruption of running of nonuse statute.
Jurisdiction of state engineer.
Constitutionality.
Provision of 1919 act (Laws 1919, ch. 67,
§ 32) held not objectionable as conferring judicial powers on state engineer. Eden Irrigation
Co. v. District Court, 61 Utah 103, 211 P. 957
(1922).
Provision of 1919 act (Laws 1919, ch. 67,
§ 32) empowering state engineer to formulate
proposed determination of rights to use of

Interruption of running of nonuse statute.
The filing of the state engineer's proposed
determination in a drainage area which disallowed plaintiffs' water rights in their wells interrupted the running of§ 73-1-4 against the
plaintiffs and the fact that plaintiffs did not
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file a protest within five years after the effective date of the statute was not controlling
since they did file within the time extended by
the court. In re Escalante Valley Drainage
Area, 12 Utah 2d 112, 363 P.2d 777 (1961).

Jurisdiction of state engineer.
Under former statute, it was held that section intended to confer jurisdiction upon state
engineer to distribute water formerly decreed,
as well as water which had not been subject to
litigation. Caldwell v. Erickson, 61 Utah 265,
213 P. 182 (1923).
Holdings in action involving construction of

73-4-12

former statute that engineer under this section
had jurisdiction to distribute water formerly
decreed, and that commissioner appointed by
engineer under § 73-5-1 superseded appointment of commissioner by court under former
decree, did not render statute unconstitutional
as impairing obligation of vested rights, since
although provision of§ 73-5-1 with reference
to appointment of commissioner by engineer
was mandatory, such could not be done until
after consultation with water users and hence,
latter had opportunity to be heard. Caldwell v.
Erickson, 61 Utah 265, 213 P. 182 (1923).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 203.
Key Numbers. - Waters and
Courses €=> 152(10).

73-4-12. Judgment

-

Water

In absence of contest.

If no contest on the part of any claimant shall have been filed, the court
shall render a judgment in accordance with such proposed determination,
which shall determine and establish the rights of the several claimants to the
use of the water of said river system or water source; and among other things
it shall set forth the name and post-office address of the person entitled to the
use of the water; the quantity of water in acre-feet or the flow of water in
second-feet; the time during which the water is to be used each year; the name
of the stream or other source from which the water is diverted; the point on
the stream or other source where the water is diverted; the priority date of the
right; and such other matters as will fully and completely define the rights of
said claimants to the use of the water.
History: L. 1919, ch. 67, § 33; R.S. 1933 &
C. 1943, 100-4-12.
NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Compliance with statute.
Construction of decree.
Effect of engineer's recommendations.
Judgment, rendition and entry.

were sufficient to meet provisions of statute.
Plain City Irrigation Co. v. Hooper Irrigation
Co., 87 Utah 545, 51 P.2d 1069 (1935).

Construction of decree.
It is proper for court, in construing decree, to
refer to pleadings and issues joined in order to
explain and limit language used. Salt Lake
City v. Telluride Power Co., 82 Utah 607, 17 P.
2d 281 (1932).
Decree should be construed as a whole so as
to give force to all of its terms, and if reasonable construction can be had that will give
force to all wording, such a construction should
be made. Salt Lake City v. Telluride Power
Co., 82 Utah 607, 17 P.2d 281 (1932).

Constitutionality.
This section is not objectionable as conferring judicial powers on state engineer. Eden
Irrigation Co. v. District Court, 61 Utah 103,
211 P. 957 (1922).
Compliance with statute.
Findings stating date of priority, duty of
water awarded, quantity of land to be irrigated, flow in second-feet, place of diversion,
period of use, and name of stream or source

Effect of engineer's recommendations.
While trial court is not bound to accept rec-
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ommendations of state engineer that it retain
jurisdiction for the purpose of "making adjustments in the duty of water, correction of errors
and for such other purposes as time may indicate to the court as proper and just," still in
light of fact that state engineer collected information that formed basis of the decree, the recommendation of state engineer was entitled to
great weight. Garrison v. Davis, 88 Utah 358,
54 P.2d 439 (1936).

Judgment, rendition and entry.
Until such questions as arise out of any contest or objection on part of any claimant or
claimants to proposed determination directed
to be submitted to court by state engineer are
disposed of and determined, no final judgment
should be rendered. Plain City Irrigation Co. v.
Hooper Irrigation Co., 87 Utah 545, 51 P.2d
1069 (1935).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 203.
Key Numbers. Waters and Water
Courses op 152(11).

73-4-13. In case of contest -

Notice of hearing.

If any contest or objection on the part of any claimant shall have been filed,
as in this chapter provided, the court shall give not less than fifteen days'
notice to all claimants, stating when and where the matter will be heard.
History: L. 1919, ch. 67, § 34; R.S. 1933 &
C. 1943, 100-4-13.
NOTES TO DECISIONS
should be rendered. Plain City Irrigation Co. v.
Hooper Irrigation Co., 87 Utah 545, 51 P.2d
1069 (1935).

ANALYSIS

Judgment.
Notice.

Judgment.
Until such questions as arise out of any contest or objection on part of any claimant or
claimants to proposed determination directed
to be submitted to court by state engineer are
disposed of and determined, no final judgment

Notice.
This section requires notice only to all adverse claimants, or all claimants whose rights
would be affected or drawn into question. Plain
City Irrigation Co. v. Hooper Irrigation Co., 87
Utah 545, 51 P.2d 1069 (1935).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 203.
Key Numbers. Waters and Water
Courses op 152(10).

73-4-14. Pleadings -

Expert assistance

for court.

The statements filed by the claimants shall stand in the place of pleadings,
and issues may be made thereon. Whenever requested so to do the state
engineer shall furnish the court with any information which he may possess,
or copies of any of the records of his office which relate to the water of said
river system or water source. The court may appoint referees, masters, engineers, soil specialists or other persons as necessity or emergency may require
to assist in taking testimony or investigating facts, and in all proceedings for
the determination of the rights of claimants to the water of a river system or
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water source the filed statements of claimants shall be competent evidence of
the facts stated therein unless the same are put in issue.
History: L. 1919, ch. 67, § 30; R.S. 1933 &
C. 1943, 100-4-14.

NOTES TO DECISIONS
ANALYSIS

Assistance of state engineer.
Complaint.
Evidence.
Issues.
Assistance of state engineer.
This section enables district court to request
assistance of state engineer when it is found
necessary or desirable, and imposes duty on
state engineer to investigate and furnish all
information which court deems essential.
Wayman v. Murray City Corp., 23 Utah 2d 97,
458 P.2d 861 (1969).

Complaint.
Complaint asserting that for 35 years plaintiff had used water from wells pumping water
from basin supplied by percolating waters under premises for domestic and irrigation purposes, that defendants upon adjoining land
drilled wells withdrawing water from the artesian basin, and that as a result plaintiff had
been deprived of water theretofore used by him
stated cause of action, and court erred in sustaining a demurrer to it. Wrathall v. Johnson,
86 Utah 50, 40 P.2d 755 (1935).
Evidence.
Water record book and water commissioner's
certificate may be admitted in evidence, if
properly authenticated. Holman v. Christ•
ensen, 73 Utah 389, 274 P. 457 (1929).
In action to adjudicate waters of a natural
stream, deeds conveying lands with certain
water rights and awards made by water com•

missioners were not evidence of original appropriation, but were evidence of claims made by
earliest users of the water. Bigler v. Fryer, 82
Utah 380, 25 P.2d 598 (1933).
In action against city for determination of
water rights in creek, court did not err in admitting in evidence document that was record
of declaration of water claims of city recorded
under former statute to show nature and extent of city's claim even though city could not
divest interests of any person to such rights by
execution and recordation of the document.
Richfield Cottonwood Irrigation Co. v. City of
Richfielq, 84 Utah 107, 34 P.2d 945 (1934).
Minutes of city council with respect to water
in certain creek were admissible in action
against city involving right to use water from
such creek, since law requires such minutes to
be kept, and as public records they were competent evidence of facts therein recited. Richfield Cottonwood Irrigation Co. v. City of Richfield, 84 Utah 107, 34 P.2d 945 (1934).
Issues.
The first sentence of this section means that
if one claim conflicts with another, there is an
issue to be determined. One claimant, by
claiming too much water, may be an adverse
party to every other claimant in the system.
He may be adverse to only a part. In any event
an issue is presented which should be tried by
the court by the same rules of evidence and the
same orderly procedure as in other cases.
Huntsville Irrigation Ass'n v. District Court,
72 Utah 431, 270 P. 1090 (1928).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 200.
Key Numbers. Waters and
Courses e=> 152(5).

Water

73-4-15. Judgment after hearing.
Upon the completion of the hearing, after objections filed, the court shall
enter judgment which shall determine and establish the rights of the several
claimants to the use of the water of the river system or water source as
provided in Section 73-4-12.
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History: L. 1919, ch. 67,
C. 1943, 100-4-15.

§

35; R.S. 1933 &

NOTES TO DECISIONS
estoppel, such as fraud, deceit, and reliance on
conduct of plaintiffs to detriment of defendants, is not shown. Wellsville E. Field Irrigation Co. v. Lindsay Land & Livestock Co., 104
Utah 448, 137 P.2d 634 (1943).

ANALYSIS

Construction of decree.
Costs.
Entry of judgment.
Estoppel.
Form of findings and judgment.
Right to hearing.
Sufficiency of judgment.
Construction of decree.
It is proper for court, in construing decree, to
refer to pleadings and issues joined in order to
explain and limit language used. Salt Lake
City v. Telluride Power Co., 82 Utah 607, 17
P.2d 281 (1932).
Decree should be construed as whole so as to
give force to all of its terms, and if reasonable
construction can be had which will give force to
all wording, such construction should be made.
Salt Lake City v. Telluride Power Co., 82 Utah
607, 17 P.2d 281 (1932).
Where court in its decree retains jurisdiction
of the waters for a period of five years for purpose of making adjustments in duty of water,
and to make "minor corrections which may be
found necessary," and it is impossible to determine what is, or what is not "a minor correction," decree will be construed as though the
word "minor" was expunged therefrom; therefore decree may be amended within stated period with respect to the priority of water rights.
Court has inherent power to correct mere clerical errors at any time. Garrison v. Davis, 88
Utah 358, 54 P.2d 439 (1936).
Costs.
There is no statute in this state authorizing
the assessment of costs against water users in
cases adjudicated under Laws 1919, ch. 67. Bacon v. Harris, 71 Utah 223, 263 P. 930 (1928),
reviewing history of legislation leading up to
repeal of laws allowing costs in such cases.
Entry of judgment.
Until such questions as arise out of any contest or objection on part of any claimant or
claimants to proposed determination directed
to be submitted to court by state engineer are
disposed of and determined, no final judgment
should be rendered. Plain City Irrigation Co. v.
Hooper Irrigation Co., 87 Utah 545, 51 P.2d
1069 (1935).
Estoppel.
In private
of a district
adjudication
toppel must

suit in equity to enforce a decree
court purporting to be a general
of water rights, the defense of esfail, where the facts setting up an

Form of findings and judgment.
Form of findings of fact and of the decree
entered thereon is set out in Gianulakis v.
Sharp, 71 Utah 528, 267 P. 1017 (1928).
Right to hearing.
Successor in interest of one who was a party
to the original proceedings is entitled to a
hearing upon his petition as his grantor would
be had he not conveyed his interest, particularly where decree provides that it shall be
binding upon the grantees of the parties to the
original suit, though that would be the legal
effect of decree independent of a provision to
that effect. Garrison v. Davis, 88 Utah 359, 54
P.2d 439 (1936).
Sufficiency of judgment.
Judgments determining conflicting claims,
rights, and interests in and to use of water
should be definite and certain with respect to
relief granted. Hardy v. Beaver County Irrigation Co., 65 Utah 28, 234 P. 524 (1924).
In action to determine water rights, it was
duty of court in decree to fix extent of appropriation of prior appropriator who used water for
irrigation purposes, since without such determination it was impossible to determine with
any degree of certainty other party's rights,
who clearly had right to divert, impound and
use whatever surplus water there might have
been after prior appropriator's rights had been
satisfied. Hardy v. Beaver County Irrigation
Co., 65 Utah 28, 234 P. 524 (1924).
Attack upon decree, in proceeding for contempt for its violation, on ground that decree
did not show any acreage of land to which
water was appurtenant or quantity of water
decreed to any party, was without merit, where
although decree did not specify either the flow
in second-feet or quantity in acre-feet, it did
apportion and decree whole stream to parties
for use for specified periods regularly rotated.
Larsen v. Madsen, 87 Utah 48, 48 P.2d 429
(1935).
Findings stating date of priority, duty of
water awarded, quantity of land to be irrigated, flow in second-feet, place of diversion,
period of use, and name of stream or source
were sufficient to meet provisions of statute.
Plain City Irrigation Co. v. Hooper Irrigation
Co., 87 Utah 545, 51 P.2d 1069 (1935).
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COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 203.
Key Numbers. - Waters and
Courses cg:;, 152(11).

Water

73-4-16. Appeals.
From all final judgments of the district court there shall be a right of appeal
to the Supreme Court as in other cases. The appeal shall be upon the record
made in the district court, and may as in equity cases be on questions of both
law and fact. All proceedings on appeal shall be conducted according to the
provisions of the Code of Civil Procedure.
History: L. 1919, ch. 67, § 36; R.S. 1933 &
C. 1943, 100-4-16.

Cross-References. - Procedure in taking
appeal, Rules of Civil Procedure, Rule 73 .

.

NOTES TO DECISIONS
seeking statutory proceeding for adjudication
of a comprehensive river system may be reviewed. Salt Lake City v. Anderson, 106 Utah
350, 148 P.2d 346 (1944).

ANALYSIS

Appealable judgments, orders and decrees.
Notice of appeal.
Parties.
Standard of review.

Appealable judgments, orders and decrees.
Judgment or decree between objectors or
contestants in contest to determine water
rights determining particular issues between
such parties, no other rights or issues being
affected or involved, is final judgment between
such parties for purpose of an appeal upon such
issues. Plain City Irrigation Co. v. Hooper Irrigation Co., 87 Utah 545, 51 P.2d 1069 (1935).
Appeal taken from judgment rendered by
trial court determining contests or objections
by parties immediately concerned in those contested items and objections arising out of them,
and proposed determination submitted by state
engineer, held proper, since under procedure
provided for in this chapter there may be two
final judgments from which separate appeals
may be taken. Plain City Irrigation Co. v.
Hooper Irrigation Co., 87 Utah 545, 51 P.2d
1069 (1935).
Abuse of discretion in denying petitions

Notice of appeal.
If desire is to bind all claimants on river system by judgment rendered in action for proposed determination of water rights, notice of
appeal must be served upon all such claimants.
Plain City Irrigation Co. v. Hooper Irrigation
Co., 87 Utah 545, 51 P.2d 1069 (1935).
Notice of appeal that informs adverse party
of judgment appealed from serves purpose required of it. Salt Lake City v. Anderson, 106
Utah 350, 148 P.2d 346 (1944).
Parties.
No one's rights may be determined upon appeal from judgment determining water rights
except those who are parties to action and
made parties to the appeal and have rights
adversely affected thereby. Plain City Irrigation Co. v. Hooper Irrigation Co., 87 Utah 545,
51 P.2d 1069 (1935).
Standard of
The general
ings in equity
v. Butler, 77

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 204.
Key Numbers. Waters and
Courses cg:;, 152(12).

Water
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73-4-17. Certified copy of final judgment -

Filing.

Within thirty days after the entry of final judgment of the district court, or
if an appeal is taken to the Supreme Court, within thirty days after the final
judgment on remittitur is entered, it shall be the duty of the clerk of the
district court to deliver to the state engineer a certified copy of such judgment
and to cause a certified copy thereof to be filed with the county recorder of
each county in which the water adjudicated is diverted from its natural source
and of each county where the water is applied. No filing fee shall be charged
by either the state engineer or the county recorder.
History: L. 1919, ch. 67, § 37; R.S. 1933,
100-4-17; L. 1937, ch. 130, § 1; C. 1943,
100-4-17.
COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 203.
Key Numbers. Waters and
Courses e=> 152(11).

Water

73-4-18. General determination in court's discretion
State to be made a party.

-

Whenever any civil action is commenced in the district court involving
fewer than ten water claimants or less than the major part of the rights to the
use of water from any river system, lake, underground water basin, or other
source, the court in its discretion may, if a general determination of the rights
to the use of water from said water source has not already been made, proceed,
as in this chapter provided, to make such a general determination. In any
such action for the determination of water rights the state of Utah shall be
joined as a necessary party.
History: L. 1919, ch. 67, § 38; R.S. 1933 &
C. 1943, 100-4-18; L. 1943, ch. 107, § 1.
NOTES TO DECISIONS
ANALYSIS

Costs.
Discretion of court.
"General determination."
-Private suits distinguished.
Request for general determination.
State as party.
Summons and process.
Costs.
Costs of private suit are not chargeable to
state engineer's fund, but must be borne by the
parties involved. Spanish Fork West Field Irrigation Co. v. District Court, 99 Utah 558, 110
P.2d 344 (1941).
Discretion of court.
This section is a grant of power to court to

decide whether or not a general determination
of water rights in the system or source involved in action involving use of water is necessary or advisable, and to proceed with such a
determination if necessity or advisability
therefor exists. Mammoth Canal & Irrigation
Co. v. Burton, 70 Utah 239, 259 P. 408 (1927).
In action to determine and quiet rights to
use of waters of river below dam, order of court
in which it determined to make a general determination of rights in the river system under
this section was lawful, although original action did not involve rights of plaintiffs who
sought writ of prohibition against such general
determination. Mammoth Canal & Irrigation
Co. v. Burton, 70 Utah 239, 259 P. 408 (1927).
In action to quiet title to water rights in Virgin River water system, court did not err in
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also determining rights to Summit Spring,
where all parties sought determination of
spring rights, no useful purpose would be
served in compelling retrial thereof, and variance with respect to whether spring was part of
river water system was not objected to. St.
George & Wash. Canal Co. v. Hurricane Canal
Co., 93 Utah 262, 72 P.2d 642 (1937).

Request for general determination.
It is sufficient to bring about an exercise of
judicial power under this section if party interested brings matter to attention of court in
some orderly manner, such as by direct allegations in pleadings or by motion. Mammoth Canal & Irrigation Co. v. Burton, 70 Utah 239,
259 P. 408 (1927).

"General determination."
"General determination" as used in this section connotes determination of all rights
within the system or other source existing at
the time that the court is called upon to act or
when decree is made, and which is based upon
surveys and investigations made by state engineer that are provided for in this act, and made
in an action conducted under and substantially
in conformity with that law. Mammoth Canal
& Irrigation Co. v. Burton, 70 Utah 239, 259 P.
408 (1927).
A determination of water rights as to certain
persons, which did not settle rights of all water
users in a system made prior to effective date
of this act, was not a general determination so
as to preclude a general determination under
this section. Mammoth Canal & Irrigation Co.
v. Burton, 70 Utah 239, 259 P. 408 (1927).
Statutory general procedure is not intended
as remedy for wrong to an individual, or to
protect the individual against adverse interests; the statutory general adjudication is intended to prevent multifarious suits and to resolve conflicting interests among water users
of a particular system. Spanish Fork W. Field
Irrigation Co. v. District Court, 99 Utah 558,
110 P.2d 344 (1941).

State as party.
In action between two users for determination of water rights, damages, and other relief,
failure to make state a party as provided hereunder cannot be relied upon as ground for writ
of prohibition where no request was made to
bring in state as a party. Smith v. District
Court, 69 Utah 493, 256 P. 539 (1927).
This section is limited in its application to
suits wherein a general adjudication is sought;
otherwise the state is not a necessary party, as
in suit in equity to determine rights of adverse
claimants to use of water flowing from spring.
Morris v. Smith, 76 Utah 162, 288 P. 1068
(1930).
Failure to make state a party cannot be
urged for first time on appeal. Morris v. Smith,
76 Utah 162, 288 P. 1068 (1930).
The state of Utah is not a necessary party
where the proceeding to quiet title is not for a
general adjudication of all of the water rights
in the creek in question, but is merely to quiet
right to use of water during low-water season.
Clark v. North Cottonwood Irrigation & Water
Co., 79 Utah 425, 11 P.2d 300 (1932).
This section does not make state in its governmental capacity a necessary party. Plain
City Irrigation Co. v. Hooper Irrigation Co., 87
Utah 545, 51 P.2d 1069 (1935).

-Private suits distinguished.
Statutory general adjudication of water
rights of any water system must proceed according to statute, but not all water suits must
proceed as general adjudications, as statutes
recognize that "private suits" do exist and may
proceed without being forced through general
statutory adjudication procedure. Spanish
Fork W. Field Irrigation Co. v. District Court,
99 Utah 558, 110 P.2d 344 (1941).

Summons and process.
This section prescribes no procedure for or
method of service on the state. It was accordingly held, in light of former § 20-7-25, Code
1943, that service upon the governor or the attorney general was sufficient. State v. District
Court, 102 Utah 290, 128 P.2d 471 (1942).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 194.
Key Numbers. - Waters and
Courses ~ 152(1).

Water
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73-4-19. Redetermination

-

Bond of applicant.

Wherever a general determination of water rights upon any river system or
water source has been made by the district court, any claimant to the use of
water from such river system or water source seeking a redetermination of
water rights upon such river system or water source shall, before commencing
any action for such redetermination or for the revision of any final judgment
other than as provided in Section 73-4-1, furnish to the court in which such
action is commenced and before the filing of any petition or complaint for such
purpose, a good and sufficient bond, in a form and with sureties approved by
the court, in a sum fixed by the court at least equal to twice the estimated
costs which may arise in such action, conditioned that if final judgment after
hearing, or after appeal should appeal be taken, is awarded against such
claimant, then such claimant will pay all costs arising in such action and all
damages to other parties thereto arising therefrom.
History: L. 1919, ch. 67, § 40; R.S. 1933 &
C. 1943, 100-4-19.
NOTES TO DECISIONS

Application of bond requirement.
If result sought by the petition is not a redetermination within meaning of this section,
but merely amendment of decree previously
rendered with respect to the priority of peti-

tioners of their water rights, the giving of a
bond for costs as a condition precedent to filing
of petition is not required. Garrison v. Davis,
88 Utah 358, 54 P.2d 439 (1936).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 204.
Key Numbers. - Waters and
Courses -s=>152(12).

Water

73-4-20. Revolving fund - Money expended not assessable against water users - Transfer of unexpended money to adjudication fund - Payment
of costs of determinations - Money expended
from adjudication fund not assessable against
water users - Surplus to remain in adjudication
fund.
Money heretofore expended from the state engineer's revolving fund in
pending adjudications shall not be assessable against the water users. All
money remaining and unexpended in the state engineer's revolving fund as of
July 1, 1953, including money appropriated to the revolving fund for the
biennium ending June 30, 1955, shall be transferred to a fund of the state
engineer to be known as the adjudication fund. The revolving fund shall be
closed out upon such transfer of money. The state engineer shall pay all costs
of determinations with money appropriated to the office of the state engineer
and deposited in the adjudication fund and with money transferred to such
fund as provided above. The money expended from such fund shall not be
106
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assessable against the water users. Any money remaining in such fund at the
end of the biennium shall not revert to the general fund but shall remain in
the adjudication fund until expended.
History: R.S. 1933, 100-4-20 as added by
L. 1933, ch. 79, § 1; C. 1943, 100-4-20; L.
1953, ch. 131, § 1.

NOTES TO DECISIONS
Costs.
There is no statute in this state authorizing
the assessment of costs against water users in
cases adjudicated under Laws 1919, ch. 67. Bacon v. Harris, 71 Utah 223, 263 P. 930 (1928),
reviewing history of legislation leading up to
repeal of laws allowing costs in such cases.

Costs of "private suits" are not chargeable to
state engineer's fund, but must be borne by the
parties involved. Spanish Fork W. Field Irrigation Co. v. District Court 99 Utah 558, 110
P.2d 344 (1941).

COLLATERAL REFERENCES
C.J.S. - 81A C.J.S. States§
Waters § 205.

228; 93 C.J.S.

Key Numbers. - States e=>127; Waters and
Water Courses e=> 152(13).

73-4-21. Duty to follow court proceedings
notice.

-

Additional

After the service of summons in the manner prescribed by Section 73-4-4
hereof, it shall be the duty of every person served to thereafter follow all court
proceedings and no further or additional notice shall be required except the
notice that the survey has been completed and the water users claim is due as
prescribed by Section 73-4-3, and notice of the proposed determinations as
provided by Section 73-4-11. The district court may, however, require notice of
other proceedings to be given when, in the judgment of the court, it deems
notice necessary.
History: C. 1943, 100-4-21, added by L.
1948 (1st S.S.), ch. 14, § 4:

COLLATERAL REFERENCES
C.J.S. - 93 C.J.S. Waters § 198.
Key Numbers. Waters and
Courses e=> 152(5½).

Water

73-4-22. State engineer's duty to search records for and
serve summons on claimants - Filing of affidavit
- Publication of summons - Binding on unknown claimants.
The state engineer, throughout the pendency of proceedings, shall serve
summons in the manner prescribed by Section 73-4-4 upon all claimants to
the use of water in the described source embraced by said action, whenever
the names and addresses of said persons come to the attention of the state
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engineer. The names and addresses of such persons so served shall be added to
the list prescribed by Section 73-4-3 hereof. Immediately after the notice of
the proposed determination is given, in accordance with Section 73-4-11
hereof, the state engineer shall diligently search for the names and addresses
of any claimants to water in the source covered by the proposed determination
who have not been previously served with summons other than by publication, and any such persons located shall forthwith be served with summons,
and after the state engineer has exhausted his search for other claimants he
shall make such fact known to the district court by affidavit and the clerk of
the district court shall again publish summons five times, once each week, for
five successive weeks which said service shall be binding upon all unknown
claimants.
History: C. 1943, 100-4-22, added by L.
1948 (1st S.S.), ch. 14, § 5.

73-4-23.

Effective date of amendatory act - Applications
to pending suits - State engineer's certificate.

This act shall be effective sixty days from its enactment and shall apply to
all suits now pending under Title 73, Chapter 4, Utah Code Annotated 1953,
except those proceedings under which the state engineer has by the effective
date hereof completed his survey, and it is expressly provided that those
actions where the state engineer has by the effective date of this act completed
his survey may proceed to completion under the procedure prescribed by the
statutes heretofore existing. The state engineer shall within ten days after the
effective date of this act file with the clerk of the court in each action then
pending under Title 73, Chapter 4, Utah Code Annotated 1953, a certificate
under the seal of his office stating whether or not he has completed the survey
so that all persons will have notice and can know whether or not this act is
applicable to such existing suit.
Meaning of "this act." - Laws 1948 (1st
S.S.), ch. 14 amended §§ 73-4-3 to 73-4-5 and
enacted §§ 73-4-21 to 73-4-24, effective May
25, 1948.

73-4-24.

History: C. 1943, 100-4-23, added by L.
1948 (1st S.S.), ch. 14, § 6.

Dispute involving rights of less than all parties to
general suit- Petition - Notice - Hearing and
determination - Interlocutory decree.

If, during the pendency of a general adjudication suit, there shall be a
dispute involving the water rights of less than all of the parties to such suit,
any interested party may petition the district court in which the general
adjudication suit is pending to hear and determine said dispute. All persons
who have a direct interest in said dispute shall be given such notice as is
required by order of the district court and in addition thereto the district court
shall require that notice of the initial hearing on said dispute be given by
publication at least once each week for two successive weeks in newspapers
reasonably calculated to give notice to all water users on the system. Thereafter the court may hear and determine the dispute and may enter an interlocu-
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tory decree to control the rights of the parties, unless modified or reversed on
appeal, until the final decree in the general adjudication suit is entered. At
that time the district court may after hearing make such modifications in the
interlocutory decree as are necessary to fit it into the final decree without
conflict.
History: C. 1943, 100-4-24, added by L.
1948 (1st S.S.), ch. 14, § 7.
NOTES TO DECISIONS
In general.
This statute is permissive and not manda-

tory. Mitchell v. Spanish Fork W. Field Irrigation Co., 1 Utah 2d 313, 265 P.2d 1016 (1954).

COLLATERAL REFERENCES

C.J.S. - 93 C.J.S. Waters § 194.
Key Numbers. Waters and Water
Courses. e=> 152(2).

CHAPTER 5
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Section
73-5-1.

73-5-2.
73-5-3.
73-5-4.
73-5-5.

73-5-6.
73-5-7.
73-5-8.

Appointment of water commissioners - Procedure - Hearing to
determine adequacy of underground water supply.
Bond.
Control by engineer of division and
distribution under judgments.
Head gates and measuring devices.
Construction and repair of dams Submission of plans to engineer
for approval - Supervision and
inspection - Payment of expenses
- Penalty for violation - Excep•
tions.
Examination of dams by engineer Regulation of storage - Expenses.
Inspection of ditches and diverting
works by engineer.
Reports by users to engineer.

Section
73-5-9.
73-5-10,
73-5-12.
73-5-13.

73-5-14.

Powers of state engineer as to waste,
pollution or contamination of
waters.
73-5-11. Repealed.
Owners of reservoirs to supply data
to state engineer - Installation of
gauges.
Notice of claim to surface or under·
ground water not otherwise represented - Filing - Form - Information and proof required - Corrections - Prima facie evidence of
rights.
Determination by the state engineer
of watershed to which particular
source is tributary - Publications
of notice and result - Hearing Judicial review.

73-5-1. Appointment of water commissioners - Procedure - Hearing to determine adequacy of underground water supply.
(1) If, in the judgment of the state engineer or the district court, it is necessary to appoint one or more water commissioners for the distribution of water
from any river system or water source, the commissioner or commissioners
shall be appointed annually by the state engineer. The state engineer shall
determine whether all or a part of a river system or other water source shall
be served by a commissioner, or commissioners, and if only a part is to be
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